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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair; Hon 
Kate Doust (Parliamentary Secretary) in charge of the bill.   

Clause 13:  Acting Commissioner - 
Debate was interrupted after the amendments moved by Hon Kate Doust had been partly considered. 

Hon GIZ WATSON:  I support the amendments.  It is important that the manner of appointing the 
commissioner and an acting commissioner be consistent.  The Governor should make the appointment in both 
cases.  That is another reason that these suggested amendments have been accepted by the government.  The 
Greens appreciate that the government has accommodated their concerns.  

Hon KATE DOUST:  Hon Giz Watson is right; there has been quite a bit of discussion about these 
amendments.  The government felt that it would be more expedient for the minister to make these appointments 
of a temporary nature.  However, to progress the bill, the government has agreed to delete “Minister” and insert 
“Governor”.  
Amendments put and passed.  
Clause, as amended, put and passed.  
Clauses 14 to 17 put and passed. 

Clause 18:  Functions - 
The CHAIRMAN:  Order!  I suggest that the parliamentary secretary move amendments 12/18 to 15/18 and 
18/18 to 23/18 in toto because they all deal with the same matter. 

Hon KATE DOUST:  I move - 

Page 9, line 4 - To insert after “children” - 
and young people 

Page 9, line 5  - To insert after “children” -  
and young people 

Page 9, line 8 - To insert after “children” -  
and young people 

Page 9, line 10 - To insert after “children” -  
and young people 

Page 9, line 15 - To insert after “children” -  
and young people 

Page 9, line 18 - To insert after “children” -  
and young people 

Page 9, line 20 - To insert after “children” -  
and young people 

Page 9, line 23 - To insert after “children” -  
and young people 

Page 9, line 27 - To insert after “children” -  
and young people 

Page 9, line 31 - To insert after “children” -  
and young people 

Hon BARBARA SCOTT:  The opposition agrees with the amendments.  However, I go back to amendment 
71/18 on the supplementary notice paper, which is in my name and which is in the middle of the parliamentary 
secretary’s amendments.  It relates to lines 10 to 12 on page 9. 
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The CHAIRMAN:  We will come back to that.  It is a matter of convenience.  The parliamentary secretary 
seeks to insert the same words, and we can deal with them all at once. 
Amendments put and passed. 
Hon BARBARA SCOTT:  I move - 

Page 9, lines 10 to 12 - To delete the lines and insert instead - 
(c) to protect, promote, and monitor the rights, interests and wellbeing of children and 

young people whether as individuals or as members of the community and to monitor 
the trends in complaints made by or on behalf of children and young people. 

In my introductory remarks on the title of the bill, I made the point that the word “protect” has been left out of 
this bill as a function of the commissioner.  Indeed, if this commissioner is not able to protect individual 
children, the opposition is concerned that the commissioner’s proper functions will not be able to be fulfilled.  
Some of the functions that could be reasonably envisaged are absent from this clause, and these are addressed in 
a catch-all provision based on the guiding principle as proposed.  This more accurately reflects the findings of 
the select committee, which did not want the commissioner tied to an inflexible set of functions.  Later I will 
move to replace “Minister” where it occurs with “Parliament or the Standing Committee”.  In practice, of course, 
the standing committee will do most of the referrals.  This is quite important.  It will be a significant part of the 
committee’s oversight function.  The regime will ensure that the government will not be able to bury the 
commissioner with spurious requests, something that he or she would be very vulnerable to under paragraphs (i) 
and (j), which require the commissioner to provide advice. 

My first amendment to this clause will empower the commissioner to investigate individual cases, and adds the 
very important word “protect” to the phrase “promote, and monitor the rights, interests and wellbeing of 
children”.  We have long held the view that the commissioner will need to be a person of last resort for 
individual children.  That person will need to be able to investigate individual inquiries and to protect those 
children, and perhaps prevent further abuse or deaths in the case of some children who need protection.  Unless 
we add the word “protect” and enable the commissioner to pursue individual inquiries, the commissioner will 
become just like any other government agency.  Certainly, the select committee made it very clear that it did not 
wish the commissioner to be overwhelmed by hundreds of individual inquiries.  It is the role and proper function 
of the child protection unit, or the section within the Department for Community Development, to deal with that.  
However, when an individual child, or that child’s parents or grandparents, has a sense of dissatisfaction because 
a government agency has not done a thorough investigation, we believe that is important. 

This amendment would empower the commissioner to investigate individual cases.  As I said, it adds that very 
important word “protect” to that phrase.  It is a word that we debated at length in the select committee 
deliberations and in the negotiations.  The commissioner must protect children.  It would not be sufficient for the 
commissioner to just be a public figure who promotes good causes for children and young people, nor would it 
be sufficient for the commissioner to just monitor what is happening.  Unless the commissioner can pursue an 
individual inquiry, and pursue it with the proper powers, it will be a meaningless position.  Therefore, it is 
important that this role of investigating individual inquiries be given to the commissioner.  Sadly, the English 
Parliament has not given this individual inquiry power to its commissioner.  All the other commissioners in the 
United Kingdom have this power.   

On meeting them face to face, as I have done over the past three years, the strong message has come home to me 
that the commissioner must be a person of last resort who is able to scrutinise, investigate and pursue an 
individual inquiry when that is needed, particularly in extraordinary circumstances.  In Western Australia, there 
have been some of those cases recently.  It was absolutely clear that a Commissioner for Children and Young 
People who had the powers of a royal commission or of the Ombudsman would have been able to pursue some 
queries that were being taken up by children, or by grandparents on behalf of children.  The amendment standing 
in my name is an important one for the functions of the commissioner. 

Hon KATE DOUST:  On this occasion, the government will not support the amendment moved by 
Hon Barbara Scott.  Members will note that further down the supplementary notice paper, there is another 
amendment in my name that is of a similar nature.  We believe that the amendment I will move will provide 
clarity and basically achieve the same effect that Hon Barbara Scott is looking for.  The amendment that I will 
move has come about as a result of negotiations with the opposition and the Greens, and also from discussions 
with the Western Australian Council of Social Service, to clarify the functions of the commissioner.  I remind 
Hon Barbara Scott that the government’s bill is about providing an advocate for children.  What Hon Barbara 
Scott is proposing as a primary function of the commissioner - that is, to provide protection for individual 
children - would be very difficult to achieve.  That is not the purpose of the bill that we are trying to have passed; 
we are trying to provide an advocate for children.  On this occasion, we will oppose Hon Barbara Scott’s 
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amendment.  I hope that she will rethink her amendment and support the amendment in my name on the 
supplementary notice paper, which I will move later. 

Hon GIZ WATSON:  This is a very significant part of the bill.  It goes to the heart of the functions of the 
commissioner.  Having been a part of the select committee which looked at the detail of advocacy for children 
and which produced a report in July 2004, it is interesting to revisit some of the submissions and the input to this 
matter.  It was asked whether the role of the commissioner is primarily advocacy or whether there should be, in 
exceptional cases, the capacity to investigate individual cases.  I re-read the committee report last night, just to 
refresh my own mind on this.  It is interesting that in our conclusion, on page 85 of the report, we said - 

The Committee considers the primary task of a Western Australian commissioner is systemic advocacy 
for all children and young people. 

For the benefit of members, the committee was composed of Hon Barbara Scott, Hon Kate Doust and me.  We 
certainly took a lot of evidence and heard from a lot of people and organisations that were very concerned about 
issues around children.  That was our concluding remark.  It is worth noting that we went on to say - 

However, the Committee has proposed that the commissioner be provided with discretion to investigate 
a complaint from an individual child or young person in exceptional cases. 

Having considered this matter long and hard, I have come to the conclusion that the role the commissioner 
should play is primarily an advocacy role.  However, I am aware of, and concerned about, what the then 
Ombudsman said about children using the Ombudsman’s office to have complaints heard.  The report states - 

The Committee sought the views of the Ombudsman as to whether children and young people lodge 
complaints.  Ms Deirdre O’Donnell, Ombudsman, advised that although in theory, age is no barrier to 
complaining under the Parliamentary Commissioner Act 1971, the reality is that children in Western 
Australia rarely lodge complaints.  Ms O’Donnell based this advice on the fact that the Ombudsman’s 
Office has only been collecting statistics on the age of a complainant since January 2000 and the fact 
that complaints must be in writing.  Clearly the latter is a difficulty for children and young people and 
for that reason, Ms O’Donnell would like section 17(1) of the Parliamentary Commissioner Act 1971 
amended to include oral complaints. 

This is a point the government might like to take note of and consider, because theoretically the Ombudsman has 
the capacity to hear complaints from anybody and there must be reasons for the office not being accessed.  I 
would hope that the role of the commissioner would be to ensure that the procedure of the Ombudsman’s office 
facilitates children having their complaints heard and dealt with adequately. 

The other reason I will not support this amendment - although I understand Hon Barbara Scott’s intention - is 
that the Greens (WA) believe the role of the commissioner should be to ensure that every child is actually dealt 
with by an appropriate body, whether that be the Ombudsman or the State Administrative Tribunal, and that the 
commissioner should be given a very clear role to monitor the progress of any of those complaints.  That means 
that the obligation is on the commissioner to ensure that an agency is adequately dealing with a child’s 
complaint.  The amendments in the name of the parliamentary secretary that we will deal with shortly actually 
emphasise that monitoring role.  I realise it will not meet the requirements of the different model that the 
opposition seeks; that is, that the commissioner have an investigatory role.  The Greens, however, have heard 
concerns about the number of complaints that might actually end up with the commissioner.  That is certainly 
what we heard in our select committee of inquiry.  Having stated the general position of the Greens on this 
critical point, I indicate that we will not support the amendment in the name of Hon Barbara Scott. 

Hon BARBARA SCOTT:  I thank Hon Giz Watson for reminding the chamber of the important 
recommendations of the select committee, which deliberated over this particular point in detail.  As I said earlier, 
children’s commissioners were first established as children’s ombudsmen.  It is clear from the submission we 
received from the current Western Australian Ombudsman, Deirdre O’Donnell, that very few children go to the 
Western Australian Ombudsman.  Some weeks ago, the Ombudsman revealed a serious situation in response to 
dysfunction in hostels, I guess because a young teenager or person went to the Ombudsman.  The point to 
consider is very important.  The hotline or crisis line dedicated to children is inundated with calls from thousands 
of children.  A children’s ombudsman would be dedicated to children.  The select committee in the conclusion of 
its report agreed that the primary task of the Western Australian Commissioner for Children and Young People 
should be systemic advocacy for all children and young people.  That is agreed by all parties.  However, the 
committee went on to propose that the commissioner be provided with the discretion, in exceptional 
circumstances, to investigate a complaint from an individual child or young person.  Most people in the 
community who have discussed this point have understood very clearly that it is not the intention of the 
opposition to overwhelm the Commissioner for Children and Young People with individual inquiries, but that 
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the commissioner ought to have the power, in exceptional circumstances, to investigate complaints from 
individual children.  The fact that it would be only under exceptional circumstances is very important.  The 
amendment encompasses that sentiment.  It allows the commissioner to deal with individual complaints in 
exceptional circumstances. 

There has been much talk in the media over the past few weeks about the confusion between the advocacy and 
investigative roles of the commissioner.  There is no confusion; we do not get the two roles confused.  Advocacy 
is quite different from investigation.  However, the power to investigate is part of police powers and the powers 
of a royal commissioner, the Ombudsman, the Auditor General and the Corruption and Crime Commission.  
Although the CCC could say that it would be very good if there were no crimes or corruption in this state, that 
would not stamp out corruption and crime; proper powers must be given to that body.  It is absolutely critical 
that the commissioner, in extraordinary circumstances, be able to pursue individual inquiries on his or her own 
account if the commissioner considers it necessary.  If the commissioner is not given those powers, backed up by 
powers to properly investigate, there will be no thorough scrutiny of government agencies and no person of last 
resort in this town for a child to feel comfortable about approaching.  This is why we want to establish an 
independent commissioner for children; that is, an independent ombudsman with the powers to pursue an 
individual inquiry. 

When I met with the English Children’s Commissioner last year, he confided to me that his greatest 
disappointment was that children as individuals could not come to him and he could not do anything for them.  
All the other commissioners in the United Kingdom - in Wales, Scotland and Northern Ireland - have these 
powers.  They are not inundated or overwhelmed by child protection issues because there is a department set up 
to deal with those issues.   

We are talking about giving the commissioner the power to investigate an individual inquiry.  I believe it is in 
accord with what the select committee has recommended.  It is in accord with what groups and individuals in the 
community are saying, such as the Western Australian Council of Social Service, National Investment for the 
Early Years, Fiona Stanley, Trevor Parry and other people.  They are saying that they want these powers to be 
given to the commissioner.  The important thing is that we entrench those powers in the legislation.  If we do 
not, the commissioner will not be able to properly pursue individual cases in exceptional circumstances.   

Amendment put and a division taken with the following result - 
Ayes (12) 

Hon George Cash Hon Anthony Fels Hon Robyn McSweeney Hon Simon O’Brien 
Hon Murray Criddle Hon Nigel Hallett Hon Norman Moore Hon Barbara Scott 
Hon Donna Faragher Hon Barry House Hon Helen Morton Hon Bruce Donaldson (Teller) 

 

Noes (13) 

Hon Shelley Archer Hon Sue Ellery Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Vincent Catania Hon Jon Ford Hon Ljiljanna Ravlich  
Hon Kim Chance Hon Paul Llewellyn Hon Ken Travers  
Hon Kate Doust Hon Sheila Mills Hon Giz Watson  

 

            

Pairs 

 Hon Margaret Rowe Hon Graham Giffard 
 Hon Ray Halligan Hon Adele Farina 
 Hon Peter Collier Hon Matt Benson-Lidholm 
 Hon Ken Baston Hon Sally Talbot 
 
 

Amendment thus negatived. 
Hon KATE DOUST:  I move - 

Page 9, lines 11 and 12 - To delete “and to monitor the trends in complaints made by and on behalf of 
children”. 

Amendment put and passed. 

Hon KATE DOUST:  I move -  
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Page 9, after line 12 - To insert - 

(d) to monitor the way in which another government agency investigates or otherwise 
deals with a complaint made by a child or young person and the outcome of the 
complaint; 

(e) to monitor the trends in complaints made by children and young people to other 
government agencies; 

Noting the comments made by Hon Barbara Scott, the amendment to insert new paragraphs (d) and (e) is being 
moved as a result of negotiations between the opposition, the Greens (WA) and the Western Australia Council of 
Social Service.  It clarifies some of the concerns that some of those groups had about the functions of the 
commissioner.  The amendments will allow the commissioner to monitor the way other government agencies 
investigate or otherwise deal with a complaint made by a child or young person. 

With regard to the comments made by Hon Barbara Scott about the protection and investigation role, we believe 
that it is paramount that the commissioner is primarily an advocate and able to act on behalf of children.  We 
already have in place a range of other options whereby inquiries can be made based upon complaints made by 
children or young people.  The recent Ombudsman’s report into foster care is a very good example of that.  The 
commissioner would hopefully be encouraged to keep an ongoing watch on the inquiries being conducted by the 
Ombudsman.   
Hon Barbara Scott talked about how a children’s commissioner was initially set up as an ombudsman.  
Queensland is the only state that provides for its children’s commissioner to have the role of an ombudsman as 
well as that of an advocate.  In a number of other jurisdictions, including Scotland, the UK and New South 
Wales, children’s commissioners cannot investigate individual complaints.  This issue is difficult and we all 
want to rush out and fix all the problems that can occur in our community.  This amendment provides the 
commissioner with a very good way to operate as an advocate.  Hon Giz Watson said that children do not always 
know how to make a complaint.  One of the roles of a commissioner is, after talking to children and young 
people, to determine ways to educate them about how to make a complaint or access other avenues of complaint.  
The reason the government does not want to go down the path of requiring the children’s commissioner to 
investigate every individual case - or, as it has been put, every exceptional case - is that every person who makes 
a complaint considers that his or her complaint is exceptional, different or more important than any other 
complaint; therefore, the commissioner would get bogged down in trying to determine what is or is not an 
exceptional case.  The government is of the view that a range of bodies already exist that have the power to 
investigate individual cases.  The Ombudsman, Ms Deirdre O’Donnell, made the comment in a report that was 
tabled recently that nothing will preclude the children’s commissioner from inquiring into systemic issues that 
may arise in certain areas, such as foster care.  The government believes that the children’s commissioner should 
focus on being an advocate and keeping a watching brief on the investigators that already exist.   
Hon Barbara Scott referred to the comments in the report of the select committee about the difference between 
an investigator and an advocate.  The report states at page 85 -  

The Committee noted the Ombudsman’s argument that there is an inherent conflict for an organisation 
which attempts to perform both an impartial complaint handling function as well as an advocacy 
function.  The Ombudsman, Ms Deirdre O’Donnell said: “The traditional notion of the Ombudsman is 
founded upon its independence and impartiality which is not a harmony with an advocacy function.”  
Ms O’Donnell said: “In fact we often specifically comment in letters to complainants & agencies that 
our role is not to be an advocate or apologist for either party.”   

In that quote the Ombudsman expresses the clear view that the role of an ombudsman is to investigate specific 
complaints.  The government believes that the role of a children’s commissioner should be to act as an advocate 
for children and young people, and also to perform a range of other functions on behalf of children and young 
people.  We believe the amendment deals with the concerns that have been raised by the opposition and the 
Greens, and some of the non-government bodies.  The amendment clarifies some of the functions of the 
commissioner in dealing with these issues.   
Hon MURRAY CRIDDLE:  I am interested in the words “monitor the way in which another government 
agency investigates or otherwise deals with a complaint”.  After the commissioner has done the monitoring, what 
influence will the commissioner be able to have on the conduct of government agencies that deal with children?   

Hon KATE DOUST:  The role of the commissioner is to advocate.  If the commissioner was monitoring what 
was happening with an inquiry elsewhere and there was an area of concern or an issue that the commissioner 
wanted to raise, the commissioner would advocate on behalf of children and young people about that issue to the 
body that was conducting the inquiry.  The other functions that are listed include promoting, initiating and 
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conducting inquiries.  The commissioner would have the capacity to lobby other organisations to achieve the 
best possible outcome for children and young people. 

Hon GIZ WATSON:  We are dealing here with the insertion of some words.  As the bill stands currently, the 
commissioner is required to monitor and review written laws, etc.  We believe that is inadequate.  What the 
parliamentary secretary has proposed in her amendment is an expansion of the requirement to monitor.  If the 
commissioner has a concern about an individual case, the commissioner will have the power to monitor the 
agency that is dealing with that case to ensure it is dealt with properly.  I envisage that the monitoring will 
include access to any information the agency possesses.  The commissioner should be able to be assured that the 
agency has followed correct procedure and has taken into account all the relevant information.  If the 
commissioner is unhappy with the outcome of an individual case - for example, if a child has gone to the 
Ombudsman for redress - the commissioner will be able to track the work of the Ombudsman to ensure that there 
is a satisfactory outcome.  I understand that if the commissioner is not satisfied with the outcome of the case, the 
commissioner can make further inquiries and produce a report that will be laid before the Parliament.  The 
commissioner can say in that report that a problem has been raised in a particular case and state the action that 
should be taken.  I may be wrong in my understanding, but that is the type of scenario that I envisage may arise. 

Hon BARBARA SCOTT:  I point out to the parliamentary secretary that when I referred to the establishment of 
a children’s ombudsman as being the original model for a children’s commissioner, I was not referring just to the 
children’s commissioners in Australia.  I was referring to the children’s ombudsman that was established in 
Norway in 1981, and also to the children’s ombudsmen that have been established in France and New Zealand.  
The children’s ombudsmen in those countries have the power to deal with individual inquiries.  The situation in 
New Zealand was put very clearly by the Commissioner for Children for New Zealand when the commissioner 
visited Western Australia in 2002 to attend a conference that I held.  I have recounted that sad story a number of 
times.  That story has since been revisited in Western Australia, so I will go through it again.  The case involved 
a boy aged 18 months or two years who was in the care of his mother and de facto father.  The de facto father 
had bashed and bruised that boy to such an extent that he ended up in hospital 17 times.  The child protection 
agency knew about the case, and the father was put in prison.  However, the father returned to the home when 
the child was four, and he ended up killing the boy.  I equate that, sadly, with the recent case in Western 
Australia of baby Wade Scale.  What powers are we talking about when we use the word “monitor”?  
Hon Murray Criddle has made an important observation.  The sad case of Wade Scale involved a drug-addicted 
mother and a father who had served time in prison for having bashed three other children in his care.  The child 
was still in that home.  Was the Department for Community Development monitoring the situation and observing 
what was going on?  Would that not be an exceptional circumstance in which the grandmother could go to 
someone other than DCD and have it investigated?  How can it be investigated?  We asked questions in the 
Parliament.  I was told that the baby who was born to those parents at a later date was removed under two 
sections of the Child Welfare Act.  No other information was given, so I do not imagine that a commissioner, 
under this model, would be able to get any further information unless he was able to investigate the agency 
thoroughly and read the papers.  It is not sufficient for the commissioner to observe what is happening, to 
monitor a government agency for which protection of children is paramount, and to stand back and be put in the 
category of another government agency. 

I raise our concerns about the words “another government agency” in proposed paragraph (d).  It appears to be 
accepted that the commissioner is a government agency.  Proposed paragraph (d) refers to monitoring the way in 
which another government agency investigates or otherwise deals with a complaint made by child or young 
person and the outcome of the complaint.  My interpretation of that proposed paragraph is that “another 
government agency” means that the Office of Commissioner for Children and Young People is perceived as a 
government agency, and the commissioner is looking at “another” government agency.  If this amendment is to 
proceed, the paragraph should read “to monitor the way in which a government agency investigates”.  I would 
like the parliamentary secretary to comment on that before I move an amendment on the amendment. 

Hon KATE DOUST:  I will respond first to Hon Giz Watson and Hon Murray Criddle.  They referred to a 
commissioner monitoring activities of another government agency.  Clause 21 gives the commissioner the right 
of access to information about an inquiry that has been conducted, but under clause 55 he cannot obstruct that 
inquiry.  If the commissioner is not satisfied with the outcome of that inquiry, he can report directly to the 
Parliament and publish a report.  Part 6 sets out the provisions for reporting to Parliament and clause 20 contains 
the power to publish a report.  If the commissioner is not satisfied with the outcome, he can conduct a special 
inquiry.  That is covered under part 5 of the bill.  Once that special inquiry begins, it triggers the right of access 
to other information.  Clause 32 deals with the power to conduct special inquiries. 

In relation to Hon Barbara Scott’s comments about the words “another government agency”, the term 
“government agency” is defined quite clearly in clause 5 of the bill. 
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Hon BARBARA SCOTT:  I am very aware that “government agency” is defined earlier in the bill.  My area of 
concern here is that paragraph (d) of the amendment implies that the commissioner is a government agency.  I 
want the parliamentary secretary to say whether she sees the commissioner as a government agency and whether 
she would agree that if it is not a government agency, we could amend paragraph (d) to refer to monitoring “a 
government agency”, not “another government agency”.  That was one of the very strong community arguments 
which was put before the select committee and which has been put in the public arena.  If we establish a 
children’s commissioner, we do not want another government agency.  That would be a duplication of what we 
already have.  It is important that the government makes that clear.  Is it the government’s view that the 
commissioner is just another government agency? 

Hon KATE DOUST:  The children’s commissioner as proposed by the government will be a statutory authority, 
not a parliamentary officer.  This comes back to the clear differences between the bill we are putting forward and 
what Hon Barbara Scott would like to see by way of amendment.  I do not believe that the government would 
treat the children’s commissioner as just another agency.  The children’s commissioner has a very important role 
to advocate on behalf of children and young people in Western Australia. 

Hon BARBARA SCOTT:  I thank the parliamentary secretary for that explanation.  That is very clear.  
Therefore, the government does not consider the commissioner to be a government agency.  I move - 

That the amendment be amended by deleting “another” in paragraph (d) and inserting - 

a 

The CHAIRMAN:  Will you also be moving an amendment to paragraph (e)? 

Hon BARBARA SCOTT:  Yes, I will move to delete the word “other”. 

Hon GIZ WATSON:  I think Hon Barbara Scott has made a good point.  It would not have a substantial impact 
on the meaning of this proposed paragraph to say “a government agency”.  In some respects it is a little 
semantic, but I think it is an indication of the government’s assumption that the commissioner will be just 
another government agency.  We will support the changes proposed by Hon Barbara Scott. 

Hon KATE DOUST:  The government will not oppose this amendment.  We do not see that it creates a great 
change to the intent of our amendment. 

Amendment on the amendment put and passed.  

Hon BARBARA SCOTT:  I move -  

That the amendment be amended in paragraph (e) by deleting “other”. 

Amendment on the amendment put and passed. 

Amendment, as amended, put and passed. 

Sitting suspended from 6.00 to 7.30 pm 

Consideration of amendments to page 9, line 26 and page 9, line 32 postponed until after consideration of 
new part 7, on motion by Hon Barbara Scott. 
Hon GIZ WATSON:  I move -  

Page 10, after line 3 - To insert - 

(l) to consult with children and young people from a broad range of socio-economic 
backgrounds and age groups throughout Western Australia each year; 

(m) to do anything which the Commissioner considers is necessary or convenient to 
further the principle in section 3 or any of the guiding principles in section 4. 

This amendment relates to the functions of the commissioner.  The committee was told that consulting with 
children is complicated and we have to be careful about the mechanisms we put in place to ensure that the 
consultation is representative and deals with not only articulate children but also disadvantaged children who 
might be appointed to boards or committees because many of the issues that will be dealt with by the 
commissioner will be to do with disadvantaged children.  We are keen to ensure that the commissioner hears 
from a broad range of children.   

The amendment is not a huge change but it will ensure that the consultation process by the commissioner is as 
inclusive as possible.  We are aware of the broad range of socioeconomic circumstances that children find 
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themselves in.  Therefore, it is important that the commissioner is mindful of consulting children who are most 
disadvantaged.  I understand that the government will support the amendment, which we appreciate. 

Hon BARBARA SCOTT:  I support the amendment and I am pleased that the government will also support it.  
The importance of the children’s commissioner being an advocate for children is the very essence of a children’s 
ombudsman.  However, a true children’s commissioner must also be able to consult with as many children as 
possible, as Hon Giz Watson has said.  Last year I travelled to Northern Ireland and met with the new 
commissioner and the comparison was made - I make it here tonight - that Northern Ireland and Western 
Australia have approximately 500 000 children between zero and 18 years, and the Northern Ireland 
commissioner had undertaken consultation and managed to consult 20 000 children a year in the short time the 
office had been established.  The importance of that is reflected in the comment made by Hon Giz Watson that 
we do not want to hear only from the head prefect as such.  We found on the select committee that it takes time, 
energy and effort to canvass the opinions of many children and young people.  Therefore, this will be a 
commitment that will need funding and organising because consultation is important for the commissioner to 
hear the views of children on issues and situations in their communities.   

I will read to the chamber paragraph (m) in the amendment so that members are aware of its importance.  It 
states - 

to do anything which the Commissioner considers is necessary or convenient to further the principle in 
section 3 or any of the guiding principles in section 4. 

Clause 3 states - 

. . . the Commissioner or any other person must regard the best interests of children as the paramount 
consideration.   

It is important as long as the commissioner is given the ability to do anything that the commissioner considers is 
necessary in the best interests of children.  If the commissioner is to be just another government agency or is not 
a parliamentary commissioner, we have grave doubts about whether the commissioner will have the ability to act 
in the best interests of children.  We support this amendment.  It is essential that the government entrenches in 
this bill the ability for the commissioner to do what is stated.  Proposed paragraph (m) is a catch-all based on the 
guardian principles.  This amendment more accurately reflects the wishes of the select committee, which did not 
want the commissioner tied down to an inflexible set of functions.  The problem is that if all the functions are 
identified in a bill, the commissioner will be tied down to an inflexible set of functions.  Hon Giz Watson’s 
amendment is a significant and important amendment as long as the commissioner is given the powers to act in 
that manner.  The model that has been preferred by the opposition parties is to give a parliamentary 
commissioner the power to act in the best interests of children when the parliamentary commissioner believes it 
is necessary or convenient.  We have seen a number of situations arise in the past few weeks in this state 
whereby a commissioner for children would have considered it not only convenient, but also necessary and 
incumbent upon a proper children’s commissioner to act in the best interests of the children.  I cannot reiterate 
more strongly in this chamber tonight that this is an important provision as long as the commissioner is given 
those proper powers.  The opposition will certainly support the amendment. 

Hon KATE DOUST:  The government supports this amendment. 

Amendment put and passed. 
Hon GIZ WATSON:  I have a couple of questions on this clause that do not relate to the amendments on the 
supplementary notice paper.  I would like some clarification from the parliamentary secretary, and this is the best 
time to deal with it before the bill is recommitted.  Clause 18(i) states - 

on the Commissioner’s own initiative or at the request of the Minister, to advise the Minister on any 
matter relating to the wellbeing of children; 

I want some clarification on this matter.  Two ministers are mentioned in this clause.  Who is advising whom in 
this regard?  The clause states that the commissioner has the following functions “on the Commissioner’s own 
initiative or at the request of the Minister”.  Does that mean the Attorney General? 

Hon Kate Doust:  Yes. 

Hon GIZ WATSON:  It says also “to advise the Minister on any matter”.  Is that again the Attorney General? 

Hon Kate Doust:  Yes. 

Hon GIZ WATSON:  Does that mean the Attorney General is the only minister who can request the 
commissioner to give some advice on a matter relating to the wellbeing of children?  The Minister for Education 
and Training, the Minister for Health or the Minister for Sport and Recreation might want some advice.  Is there 
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a provision in this legislation for another minister to request that advice from the commissioner?  As I said, only 
the minister who will be responsible for the act can request that advice.  Can no other minister request that 
advice? 

Hon KATE DOUST:  My understanding is that where reference is made to “the Minister”, it is a reference to 
the Attorney General.  I understand also that if other ministers wanted to seek advice from the commissioner or 
provide information, the usual protocol would be to go through the Attorney General, who would ask the 
commissioner for advice.  In other cases the Attorney General might ask a minister to contact the commissioner. 

Hon GIZ WATSON:  Clause 18(j) states that the commissioner has the following functions - 

to consider, and make recommendations in relation to, any written laws, draft laws, reports, policies, 
practices, procedures or other matters relating to the wellbeing of children that are referred to the 
Commissioner by the Minister; 

I again assume it is a reference to the Attorney General.  I believe it would be appropriate for the bill to state “by 
any Minister”.  I would like the parliamentary secretary to consider whether there would be a problem with 
amending the second last line to read “by any Minister”, rather than “the Minister”.  I am sounding this out 
before formally moving an amendment.  We are talking about another minister who might be dealing with the 
health or the education of children.  Otherwise there will be a filter whereby the minister responsible for the 
future act will determine whether the matters outlined in the amendment will be referred. 

Hon BARBARA SCOTT:  I am cognisant of the concern raised by my colleague, Hon Giz Watson.  My 
amendments at 72/18 and 73/18 would cover that.  Where in this bill has the government determined that “the 
Minister” is the Attorney General?  We have yet to see that in print.  I have seen it written in a number of media 
statements.  How are we to be comforted by the fact that it may or may not be the Attorney General?  Which 
minister, as Hon Giz Watson has rightly said, on the commissioner’s own initiative or at the request of “the 
Minister”, is to advise “the Minister”?  What type of independence is that giving to a commissioner for children? 

Hon KATE DOUST:  In response to Hon Giz Watson’s question about clause 18(j), the minister referred to in 
the last line is the minister who administers the act; therefore, it is the Attorney General.  In response to 
Hon Barbara Scott, there is nothing written in black and white in the bill about which minister it is, because the 
Premier allocates the responsibility for this area to a particular minister.  On this occasion the Premier has 
decided that the Attorney General will be responsible for the commissioner for children.  He is currently 
responsible for other commissioners such as the Information Commissioner and the Commissioner of the 
Corruption and Crime Commission.  It is for the Premier to make that decision.  The Parliament cannot impose 
in legislation which minister of the day will be responsible for dealing with this commissioner. 

Hon BARBARA SCOTT:  Although that is a reasonable explanation for the government’s position, there is still 
nothing in the legislation to tell us that the Premier has decided that the Attorney General will be responsible for 
the commissioner for children.  The Corruption and Crime Commission can certainly investigate matters on its 
own initiative and does not have to be advised by the Attorney General.  The parliamentary secretary’s 
explanation is inaccurate.  We are talking about the wellbeing of children.  The explanation did not clarify the 
government’s plans.  The Commissioner of the Corruption and Crime Commission, the Ombudsman and the 
Auditor General are somewhat different.  Is the government planning to have a minister - we do not yet know 
which minister it will be - direct the commissioner? 

Hon KATE DOUST:  I suggest that Hon Barbara Scott read the paragraphs.  Paragraph (h) provides that the 
commissioner can conduct special inquiries under part 5.  These paragraphs outline the functions of the 
commissioner.  Paragraph (i) states -  

on the Commissioner’s own initiative or at the request of the Minister, to advise the Minister on any 
matter relating to the wellbeing of children; 

I think that is fairly clear.  The commissioner will not be dictated to. 

Hon Barbara Scott:  It is very clear, but I am asking which minister. 

Hon KATE DOUST:  I told the member today in my response to the second reading debate that the Premier had 
determined that the Attorney General, not the Minister for Community Development, would be responsible for 
this area.  It was raised earlier today in a couple of other examples during the committee stage.  I do not know 
how else I should frame it when I say to the member that the Premier has made the decision that the Attorney 
General will be responsible for the Commissioner for Children and Young People. 

Further consideration of the clause postponed until after consideration of new part 7, on motion by 
Hon Kate Doust (Parliamentary Secretary). 
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Clause 19:  Matters relevant to performance of functions -  

The CHAIRMAN:  I suggest to the parliamentary secretary that she may wish to move amendments 24/19 to 
27/19, 29/19 and 31/19 to 34/19 en bloc because they deal with the same matter and are consequential 
amendments that were raised earlier. 

Hon KATE DOUST:  I move -  

Page 10, line 9 - To insert after “children” -  

and young people 

Page 10, line 10 - To insert after “children” -  

and young people 

Page 10, line 11 - To insert after “children” -  

and young people 

Page 10, line 15 - To insert after “children” -  

and young people 

Page 10, line 19 - To insert after “children” -  

and young people 

Page 10, line 27 - To insert after “children” -  

and young people 

Page 10, line 27 - To insert after “children” -  

and young people 

Page 10, line 29 - To insert after “children” -  

and young people 

Page 10, line 29 - To insert after “children” -  

and young people 

Amendments put and passed. 

Hon KATE DOUST:  I move -  

Page 10, after line 16 - To insert - 

(d) develop guidelines for government agencies and non-government agencies regarding 
the participation by children and young people in decisions which affect them; 

As a result of discussions with other parties, it was agreed to insert this provision, which deals with matters 
relevant to the performance of the functions of the commissioner.  I understand that Hon Giz Watson requested 
that the government insert this provision so that the commissioner could develop guidelines for government 
agencies and non-government agencies.  We are happy to do so to accommodate the member and move this bill 
along. 

Hon GIZ WATSON:  The Greens (WA) appreciate the government’s support for this amendment.  In earlier 
remarks I referred to the comments of the Ombudsman about children accessing the services of that office.  
Although the services are available to citizens of all ages, children are not accessing them.  It seems to me that 
one of the important functions of a commissioner is to ensure that all agencies offer best practice in engaging 
children meaningfully in decisions that affect them.  If we are to set up a children’s commissioner, it is really 
important that we again reinforce that it is not enough simply to say that we will consult children.  That is not a 
simple process, and there is some sophisticated thinking on what is meaningful engagement with children.  I 
hope that this amendment will ensure that there is a requirement for the commissioner to develop guidelines 
across agencies.  It would be of benefit right across the state, whether it be in education, sport or health, so that 
we could provide best practice to ensure that children and young people participate in decisions.  It would make 
it a lot less tokenistic and much more real.  The commissioner should provide a service for children and young 
people.  I appreciate that the government has moved this amendment, and we support it. 
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Hon BARBARA SCOTT:  The opposition supports the amendment.  It is a good amendment.  It makes sense 
that the commissioner be given a brief to develop guidelines for government and non-government agencies to 
encourage the participation of children and young people in decisions.  However, as I have already said, the 
Northern Ireland commissioner has a goal of consulting 20 000 children a year, and that goal was achieved 
within the first two years of the office’s establishment.  It is worthy to note, and it might be worthy for the new 
commissioner to look at, how Northern Ireland has achieved that goal.  At the same time, I point out that the 
budget for the Northern Ireland commissioner was nearly $5 million a year, which is the budget that the 
opposition recommended when it introduced a private member’s bill in the other chamber three years ago.  The 
government’s budget will be $1.5 million, with an additional $2.5 million for the scrutiny of child cards.  Today 
in the house I asked a question about the cost of the implementation of child cards, and I was advised that the 
government has already spent almost $4 million this year.  It has allocated only $1.5 million for the operations of 
the Commissioner for Children and Young People and $2.5 million for the child card, which is a separate issue.  
The answer provided to me in the chamber today indicated that the cost of the first year of operation was 
$3 897 218.  If that is the sort of funding that will be required, what will the government give the commissioner 
to set up a program for consulting children and doing the things that we want the commissioner to do?  In an 
earlier debate the parliamentary secretary equated the spending in Western Australia to that spent in Queensland.  
Queensland has allocated $10.18 for each child, and that includes the screening unit.  Northern Ireland has 
allocated $9.49 a child a year, without a screening unit.  Although we want the commissioner to develop 
guidelines for the full participation of children and young people in decisions, I caution the government and the 
Parliament that although it is fine to put that provision in the bill, and I agree with it, the budget must allow the 
commissioner to carry out his or her functions.  Although Western Australia has a similar number of children to 
Northern Ireland and Queensland - approximately 500 000 - one hopes that the funds will be made available to 
the commissioner to perform the functions as outlined in the bill.  The opposition supports the amendment. 
Amendment put and passed. 
Hon KATE DOUST:  I move -  

Page 10, line 17 - To delete “as far as practicable,”. 
This amendment comes about following negotiations with the opposition and the Greens.  The objective of the 
amendment is to underscore the need for the commissioner to adopt work practices that are accessible and 
involve children.  Although the government believes the words “as far as practicable” do not detract from the 
intent of the clause and, on the contrary, recognise some of the practical limitations for the commissioner, given 
the general nature of the paragraph, removal of the clause was a matter that we agreed with, as long as we were 
able to move the bill along. 

Hon GIZ WATSON:  We appreciate the fact that the government has removed the qualifier in subclause (1)(d).  
We hope and assume that the commissioner will be required to adopt work practices that ensure the 
commissioner is accessible to children.  “As far as practicable” is one of those qualifying phrases that we must 
always watch out for when scrutinising legislation.  It is so fundamental to the operation of the commissioner 
that work practices ensure accessibility of children that I do not think it should have a qualifier.  I appreciate the 
fact that in our discussions the government has agreed to accommodate that concern, and we will support the 
amendment. 

Hon BARBARA SCOTT:  I echo the sentiments of Hon Giz Watson.  There was some negotiating because I 
think it is a rather nebulous statement to say “as far as practicable”.  We are very happy that the government has 
now moved to delete it because, as my colleague has said, and we agree, it is very important that the 
commissioner does adopt work practices that ensure the commissioner is accessible to children.  I have been 
privileged to visit six or seven commissioners for children.  I have walked into very child-friendly offices that 
encourage children to go into those offices and for them to be trained as leaders and participants.  It is an 
important part of the commissioner’s role.  The colours in the offices has always struck me as being stunning.  I 
think particularly of the Queensland, Northern Ireland, Welsh and Scottish offices, which have fabulous, child-
friendly environments to ensure that the commissioner is accessible to children and that work practices are such 
that children can be involved.  We support the amendment. 

Amendment put and passed. 
Hon KATE DOUST:  I move -  

Page 10, line 20 - To delete “children’s participation” and insert instead - 
the participation of children and young people 

The amendment is fairly straightforward.  We have reworded the clause and added the words “and young 
people” at the request of Hon Giz Watson to tidy up some grammatical errors that we made. 
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Hon GIZ WATSON:  This is consistent with the changes adopted throughout the bill to ensure that whenever 
we talk about children we also include young people.  It is really just a grammatical change to ensure that the 
clause is consistent with the rest of the bill.  We will support the amendment. 

Hon BARBARA SCOTT:  I put on record that I raised this with the minister in our discussions.  I am pleased 
that the government has taken it on board.  It was a concern.  We are pleased to see the change and we will 
support it. 
Amendment put and passed. 
Hon NORMAN MOORE:  I ask the parliamentary secretary to explain to me the reasons for having 
clause 19(1)(a)(i) in the bill, which makes particular reference to Aboriginal and Torres Strait Islander children 
and young people as being citizens of Western Australia who need the commissioner to give them priority and 
have special regard to their interests.  I regard this as being an extraordinarily paternalistic and insulting 
provision because it suggests somehow or other that every child of Aboriginal or Torres Strait Islander parentage 
needs to be given priority to and have special regard from the children’s commissioner.  It almost implies that 
every Aboriginal child needs to be given special consideration by the children’s commissioner because somehow 
or other they are not being brought up properly.  Subclause (1)(a)(ii) provides for children who are vulnerable or 
disadvantaged for any reason.  They are the people who should be given special consideration and given priority 
because of the circumstances that relate to their vulnerability and disadvantage.  That could apply to a person of 
any race or creed.  The reason the children’s commissioner would be taking an interest in them is because of 
their vulnerability and disadvantage and not because of the fact that they are Aboriginal or Torres Strait Islander 
children.  Although I will not vote against this clause, I get very angry when I see this sort of legislation being 
promoted.  It somehow or other suggests that every Aboriginal or Torres Strait Islander child is a special case 
when in fact they are not.  We all acknowledged that many Aboriginal and Torres Strait Islander children are 
disadvantaged and vulnerable, but they are covered by subparagraph (ii).  Their vulnerability and disadvantage is 
not the result of their colour or race; it is the result of their circumstances.  The circumstances that relate to 
vulnerability and disadvantage apply to families of all colours, creeds and races.  Subclause (1)(a)(ii) covers all 
the circumstances that we should be concerned about.  To insert subclause (1)(a)(i), which applies to Aboriginal 
or Torres Strait Islander children and young people, to me implies that they are a special case when in fact vast 
numbers of Aboriginal or Torres Strait Islander children live a perfectly comfortable and satisfying life and their 
parents look after them extraordinarily well.  I do not see the need for this reference to those children as being 
people to whom the commissioner should give priority and have special regard.  Subparagraph (ii) covers the 
sort of people who should be given priority and to whom the commission should have special regard.  I make 
that point, but I also want to know what is in the United Nations Convention on the Rights of the Child that is 
necessary to be included in this bill. 

Maybe the parliamentary secretary will table a copy of the convention so that we can all have a quick look.  
However, the parliamentary secretary might tell us, in justification of this clause, what in that convention is so 
important that it should be included in our legislation for the children’s commissioner. 

Hon KATE DOUST:  This clause does not imply that all indigenous children have difficulties or come from 
problem homes or any of those sorts of things.  Hon Norman Moore may have read it that way, but that is not 
what it is about.  The provision is included in the bill because it reflects provisions in the Children and 
Community Services Act 2004.  The provisions in that act reflect the special needs that some of those children 
have.  The provision has been placed in this bill to reflect that.  I understand there are similar provisions in 
Queensland under the Commission for Children and Young People and Child Guardian Act that deal with 
Aboriginal and Torres Strait Islander children. 

Hon Norman Moore:  You’re making a terrible mistake to rely on Queensland legislation for all virtue. 

Hon KATE DOUST:  I do not have to hand out information on the United Nations Convention on the Rights of 
the Child.  If the member wants, I can provide him with that information. 

Hon Norman Moore:  I thought you might be able to tell us why it’s in the bill. 

Hon KATE DOUST:  I understand it has been picked up because similar provisions have been put into bills in 
other parts of the world.  The legislation for the Northern Ireland Commissioner for Children and Young People 
includes those provisions, and Australia has ratified those conventions.  If the member wishes, we will access the 
web site and print the information on that convention for him.  That might help to clarify why it has been put into 
this bill. 

Hon NORMAN MOORE:  I will not be pedantic, but the reason I asked for an explanation about what in the 
United Nations Convention on the Rights of the Child is so important to this bill is that the government is asking 
us to pass this clause.  I am not asking the government to pass the clause; the government is asking me to vote 
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for the clause because it is the government’s bill.  I want the parliamentary secretary to tell me why the 
government wants this in its bill.  I understand that the parliamentary secretary does not have the information 
with her, but I would have thought that she would have some understanding about what it was in the convention 
that is important to this bill.  I will accept the fact that the parliamentary secretary does not have the information 
with her, and I do not expect her to give me the sort of answer I have sought, but I think it is important in future 
that when we have these sorts of clauses, the government can tell us what is in there that is so important to the 
bill. 

I return to clause 19(1), as amended, which states - 

In performing the Commissioner’s functions, the Commissioner must - 

It is not optional; it is “must” - 

(a) give priority to, and have special regard to, the interests and needs of - 

 (i) Aboriginal children and young people and Torres Strait Islander children and young 
people;  

That means every Aboriginal and Torres Strait Islander child and young person.  That is what it means.  That is 
insulting, in my view, to the vast number of Aboriginal parents who in fact look after their children perfectly 
well and whose children live in perfectly satisfactory circumstances.  To itemise one particular race of people in 
Australia as one that the commissioner has to give priority and have special regard to is to me virtually racist.  
The reason that has been included is that many Aboriginal and Torres Strait Islander children are, in fact, 
vulnerable and disadvantaged.  Far too many of them are; there is no argument about that.  However, they are not 
all vulnerable and disadvantaged.  In my view, all that is needed is for this clause to state that the commissioner 
give priority to, and have special regard to, the interests and needs of children who are vulnerable or 
disadvantaged for any reason.  The reason might be that they happen to be the child of an Aboriginal person who 
is raising his or her child in circumstances that are totally unacceptable.  However, it is not necessary to include 
that in the bill, just as it is not necessary to specify a white Caucasian family that happens to be raising a child in 
a bad way.  The fact that we all tend, on occasions like this, to whack these clauses in legislation is to me a gross 
insult to those Aboriginal people who do the right thing by their children and who bring up their children in 
perfectly satisfactory circumstances.  To suggest that somehow the commissioner must give priority to those 
people is an insult to the vast majority of people who do a very good job of bringing up their children. 

Hon MURRAY CRIDDLE:  I want to take up an issue with funding arrangements that Hon Barbara Scott 
touched on earlier.  We are talking about performing functions.  I understand that the Attorney General will be 
the minister in control of this legislation.  I want an assurance from the parliamentary secretary that funding 
arrangements will be sufficient to carry out these functions.  As Hon Norman Moore has pointed out, the words 
have now changed from “as far as practicable” to “the commissioner will do certain things” and “must”.  There 
are absolutes in this clause to provide that certain functions must and will be carried out.  I do not want to see 
funds drawn from issues that are already within the minister’s portfolio.  Are consolidated funds going to be put 
forward to allow this to happen? 

Hon KATE DOUST:  With respect to Hon Norman Moore’s question about the United Nations Convention on 
the Rights of the Child, I understand that the reason it is referred to in the bill is that the convention sets out the 
international basic standards for the treatment of children.  In answer to the question by Hon Murray Criddle, 
$1.5 million is allocated in the budget for the children’s commissioner and $2.5 million is allocated for the 
screening function.  That money is already there, waiting to go. 

Hon GIZ WATSON:  In response to Hon Norman Moore, I am not quite sure why people have a problem with 
international conventions.  They are such a distillation of internationally recognised principles and values that, 
quite frankly, I think we should include them in legislation more often. 

Hon Murray Criddle:  There’s a heap of countries around the world they don’t work in, though. 

Hon GIZ WATSON:  If countries sign these agreements, what is the point of not including them in their 
domestic law?  If they have been signed, surely they should be reflected in a country’s domestic law. 
Hon Murray Criddle:  Because you’ve already got them there. 
Hon GIZ WATSON:  No, unless they are embedded in - 
Hon Murray Criddle interjected. 
Hon GIZ WATSON:  After they have been signed, the obligation is upon the country to embed those principles 
in its domestic legislation.  Unfortunately, that often does not happen.  I think it is very important that this be 
included in this performance of functions.   
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The second point that from my memory the select committee discussed in regard to Aboriginal and Torres Strait 
Islander children was that the Gordon inquiry report made some very strong statements about the need for 
advocacy for children.  One proposal considered by a witness, which I could not find in the report, was that we 
could even go as far as to appoint a deputy commissioner who would have the specific role of advocating for 
Aboriginal and Torres Strait Islander children.  That was one proposal that indicated the importance of this issue 
of trying to address the imbalance and disadvantages experienced by Aboriginal children, although I 
acknowledge not all Aboriginal children.  I cannot follow the argument and it does not make any sense to me 
that including a reference to Aboriginal and Torres Strait Islander children is insulting to Aboriginal people. 
Hon Norman Moore:  I will have a go in a minute and try to persuade you. 
Hon GIZ WATSON:  I heard Hon Norman Moore the first time. 
Hon Norman Moore:  You will hear it a second and third time if you keep arguing this stuff. 
Hon GIZ WATSON:  No.  I just say that I do not accept those arguments.  The more that we as a Parliament 
can do the better to ensure that the systemic disadvantages experienced by a large number of Aboriginal and 
Torres Strait Islander children in this state are put at the forefront of legislation. 

Hon NORMAN MOORE:  I cannot quite understand why it is necessary for us to legislate in a way that 
highlights a particular race of people when we are talking about a children’s commissioner whose job it is to 
look after the interests of children, generally children who have a disadvantage or a vulnerability.  When we look 
at matters relevant to performance of functions, it seems to me that it is adequate to simply say that in 
performing the commissioner’s functions, the commissioner must give priority and have special regard to the 
interests and needs of children who are vulnerable or disadvantaged for any reason.  That covers all the issues 
raised by Hon Giz Watson, but it does not say that a particular race of people should be singled out as necessary 
for special attention, which is what the clause says.  It says that we must give special consideration to Aboriginal 
and Torres Strait Islander children, even though vast numbers of Aboriginal and Torres Strait Islander children 
are living in perfectly satisfactory circumstances.  There is simply no need to continually highlight the fact that 
this particular race of people has a number of difficulties that need to be addressed.  We all know that work must 
be done for those people, but to say that they deserve special attention above every other race of people in 
Australia is an insult to them.  If I moved an amendment to say that Muslim children should also be included, 
because there happened to be a lot of Muslim children in circumstances that are unsatisfactory - they might be in 
detention centres or something - would Hon Giz Watson say that was a proper process to take?  That is the point 
I am trying to make.  All I am saying to Hon Giz Watson is that subclause (1)(a)(ii) covers everything that she is 
concerned about; it covers children who are vulnerable or disadvantaged for any reason.  If the reason happens to 
be because of their race, let us deal with that because it is a race issue, but let us not say it is because it is an 
Aboriginal issue.  It is a race issue that could apply to any race regardless of who the people happen to be.  That 
is the reason I argue that. 

I am not sure which Australian government signed up to the United Nations Convention on the Rights of the 
Child.  I think it was the Whitlam government, if my memory serves me right, but the member can tell me if I 
am wrong.  However, I have a serious problem with federal governments that, without consulting anybody 
including state governments or state Parliaments, ratify or sign up to conventions of the United Nations without 
any consideration for the laws of Australia, and then say that because we signed up to the convention somehow 
or other we should be obliged to behave according to that convention.  It is like saying that the United Nations 
can make laws for Australia.  I have serious trouble when federal Parliaments want to make laws for Western 
Australia, let alone when the United Nations wants to.  Those centrists who live in Canberra should start thinking 
about this, as the time will come when people will ask an international body to make laws for the world and will 
say that we should forget about national laws.  This is the whole notion of federalism, which is about letting 
people at the local level make decisions for themselves.  I would much prefer decisions about children to be 
made in this Parliament, as opposed to by the United Nations.  The United Nations is made up of many countries 
that have not the slightest regard for the welfare of children, or anybody else for that matter.  Those countries put 
up their hands in a sanctimonious way and vote for this sort of stuff, and we are expected to go along with it.  I 
will get off my hobbyhorse now and leave it to the chamber to make a decision about this clause. 

Hon BARBARA SCOTT:  I am conscious of the comments that have been made and I want to enlarge on the 
issue we are discussing.  The select committee, which reported in 2004, followed the Gordon inquiry and 
recommended a children’s commissioner and a deputy commissioner for Aboriginal children.  As I recall, the 
submission made by the Aboriginal Legal Service made a strong case for not having a particular Aboriginal 
children’s commissioner, which I guess is supported by what Hon Norman Moore is suggesting.  I agree with his 
sentiments that it is possibly not appropriate to raise the issue, other than the fact that we know that Aboriginal 
children in WA have high levels of ill-health, low birth weights and all those sorts of things.  However, it is also 
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important to note, as Hon Norman Moore made very clear, that the clause is actually an insult.  The Aboriginal 
Legal Service said that it wanted Aboriginal children to be dealt with like all other children. 

The United Nations Convention on the Rights of the Child refers to the right of children to be nurtured, loved, 
fed, clothed and educated.  The select committee in its report considered the Commissioner for Children and 
Young People in Northern Ireland, who is required to have regard to the importance of the role of parents in the 
upbringing and development of their children.  To me that is an extremely important part of the convention.  Too 
often governments try to usurp the important role of parents.  I say at this point, though, that the select committee 
suggested that the performance and functions of the commissioner should be consistent with the United Nations 
convention, for which we have argued in negotiations that took place before tonight’s debate.  The report of the 
select committee recommends that the work of the Commissioner for Children and Young People should be 
consistent with the convention, rather than have regard to the convention.  Those are the words that we would 
have preferred; however, that clarifies the importance of the situation.  The importance of the role of parents in 
nurturing and raising their children must never be forgotten, and that role must not be taken from them.   

Clause, as amended, put and passed. 

Clause 20 put and passed. 

Clause 21:  Request for information - 
Hon BARBARA SCOTT:  I move -  

Page 11, after line 17 - To insert - 

(3) No obligation to maintain secrecy or other restriction upon the disclosure of 
information obtained by or furnished to a government agency or service provider, or 
an officer or employee of a government agency or service provider, whether imposed 
by any enactment or by any rule of law, applies to the disclosure of information in 
response to a request by the Commissioner for information under subsection (2). 

(4) Subject to subsection (3), a person is not compelled for the purpose of a request for 
information by the Commissioner under subsection (2) to provide any information or 
produce any document which he or she could not be compelled to provide or produce 
in proceedings before a court. 

This is a critical part of the plank of independence for the commissioner, and gives the commissioner powers to 
investigate.  Subclause (2), referred to in subclause (3), reads -  

The Commissioner may ask a government agency or service provider to disclose to the Commissioner 
relevant information. 

This amendment, which limits the ability of government agencies to appeal to confidentiality, is modelled on 
section 20 of the Parliamentary Commissioner Act 1971.  As I have said before, modern children’s 
commissioners evolved from children’s ombudsmen.  When it was realised that things were continuing to get 
worse for children, as has happened in Western Australia and across Australia and in other countries, an 
advocacy role was added to the investigatory role.  The government seems to be of the opinion that the 
opposition confuses the advocacy role with the investigatory role, but that is not the case.  Children’s 
ombudsmen were investigatory agents to begin with.  The advocacy role was added later.  As I have said time 
and again in this chamber, the model for a children’s commissioner is an emerging one, so we cannot remain 
static.  We have a golden opportunity here, not to go back and do what Queensland or Northern Ireland did, but 
to build a new model to deal with a situation here in Western Australia.  When it was realised that things were 
continuing to get worse for children, an advocacy role was added to the investigatory role.  Recently, Labor 
governments around Australia and in the United Kingdom have emphasised the advocacy role, and diminished 
the investigatory role.  This has already had disastrous effects in Queensland, where a royal commission into the 
abuse of children in state care had to be appointed even though a children’s commissioner already existed, and 
had existed while the abuse was taking place.  The amendments to this clause remove the line “unless such 
disclosure contravenes a law relating to secrecy or confidentiality”.   

The CHAIRMAN:  Where is that stated? 

Hon BARBARA SCOTT:  That is at line 22.  

The CHAIRMAN:  That is the next amendment.  We will just deal with 74/21 for the time being.  The next 
amendment is 75/21.  

Hon BARBARA SCOTT:  We are dealing now with page 11, line 21 - 
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The CHAIRMAN:  No, we are dealing with just the first amendment to clause 21, 74/21, the words you want to 
insert after line 17.   

Hon BARBARA SCOTT:  I am just giving my explanation to substantiate those things.  The amendment to this 
clause will remove the line “unless such disclosure contravenes a law relating to secrecy or confidentiality”.  

The CHAIRMAN:  No, that is the next amendment.  You have moved 74/21, and you are now talking about 
75/21.  We must deal with 74/21 first.   

Hon GIZ WATSON:  I might be able to assist.  I am not sure, but it seems to me that the amendment we are 
dealing with at the moment is related to the one that is foreshadowed.  I realise we must deal with them 
separately, but my understanding is that the amendment Hon Barbara Scott has just moved seeks to lift the 
restriction on disclosure.  In order for that to make sense, the second amendment to this clause must be moved; 
that is, to delete the requirement relating to secrecy or confidentiality.  To speak to the first amendment, the 
Greens believe that what the honourable member seeks to achieve can be achieved by the second amendment 
alone.  I do not think that this form of words is necessary.  We agree with the sentiment that the level of 
restriction provided by the bill is not desirable.  I will save the rest of my comments until we get to the second 
amendment.   
The CHAIRMAN:  I do not have a problem with you or Hon Barbara Scott talking about the second 
amendment, but we are dealing with 74/21.  There is no reason we cannot refer to 75/21 in anticipation because, 
as you say, they are linked.  However, we are actually putting the question of 74/21 in the first instance.  

Hon GIZ WATSON:  The significant part of the clause, subclause (3), reads - 

A government agency or service provider, or an officer or employee of a government agency or service 
provider, must disclose relevant information in response to a request under subsection (2) unless such 
disclosure contravenes a law relating to secrecy or confidentiality. 

The concern being expressed here is that we believe that if the out-clause pertaining to secrecy or confidentiality 
remains, certain information will not be available to the commissioner.  We are seeking to overcome that.  We 
agree with the intent to do that.  It is also worth noting that if we achieve that change, there will still be 
confidentiality provisions in relation to cabinet documents because clause 59 maintains that confidentiality, even 
though the Greens might disagree with it.  This amendment would not affect the confidentiality of cabinet 
discussions.  There are also protections in clause 57 against the leaking of confidential information.  This is a 
similar situation to that prevailing with the Ombudsman, but a little wider, as it covers service providers as well 
as agencies.  With those comments, I indicate that the Greens (WA) support the intent of the amendment, but we 
do not support the amendment as moved by Hon Barbara Scott.   

Hon KATE DOUST:  The government opposes the amendment moved by Hon Barbara Scott.  This amendment 
removes the provisions relating to secrecy or confidentiality and elevates the commissioner to the same level as a 
court.  That is not the intention of this legislation.  It is inconsistent with the role of the commissioner as an 
advocate for children.  The amendment also has the potential to weaken in other pieces of legislation the 
provisions that deal with secrecy and confidentiality, such as the public interest disclosure legislation and the 
Corruption and Crime Commission Act.  If the amendment were successful, it would provide real concern for the 
notifiers, who in good faith would provide information to the commissioner.  If their confidentiality were not 
protected, they might be reluctant to raise matters with the commissioner and it could lead to difficult situations 
for them as a result of having raised matters with the commissioner.  This amendment would undermine other 
pieces of legislation.  Section 240 of the Children and Community Services Act, which deals with 
confidentiality, and the Parliamentary Commissioner Act 1971, which deals with secrecy, provide protection to 
people who want to raise matters in confidence so that the commissioner can access information.  I understand 
that, in some cases, there may be good policy reasons for confidentiality.  If a notifier’s identity is to be 
disclosed, it may deter people from reporting child abuse to an agency.  That has been raised as an issue in this 
place.  If these protections are removed, people will feel very reluctant to raise matters.   
Hon BARBARA SCOTT:  We will divide on this amendment if necessary.  The parliamentary secretary has 
said that this amendment will elevate the commissioner’s role to the level of a court.  The opposition believes 
that the children’s commissioner should be a parliamentary officer and have the powers of a royal commissioner 
and the Ombudsman.  This amendment is important in the case of children as almost all information relating to 
children is by law secret or confidential.  It would be almost impossible for the commissioner to seek even the 
most basic information from DCD, the justice department or the police if this amendment is not put in place.  I 
think members will agree that the children’s commissioner needs to be able to access information from the 
government on a day-to-day basis.  Given that the government’s secrecy line is not reflected in the Parliamentary 
Commissioner Act or the Corruption and Crime Commission Act, from where it has drawn a number of the 
clauses for this bill, it can only be concluded that the line was manufactured to incapacitate the commissioner. 
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Under this provision, which is limited to requests for information from government for the general exercise of 
functions as opposed to provisions relating to the conduct of a special inquiry, the usual rights to refuse to give 
the information up - that is, legal-professional privilege, public interest immunity, self-incrimination etc that the 
parliamentary secretary referred to - have not been affected.   
Hon GIZ WATSON:  I am finding this somewhat confusing because I think what the parliamentary secretary is 
trying to say is that this might be an impediment to a whistleblower.  However, subclause (4) states - 

If information is disclosed, in good faith, under subsection (3) - 

(a) no civil or criminal liability is incurred in respect of the disclosure; and 

(b) the disclosure is not to be regarded as a breach of professional ethics or standards or as 
unprofessional conduct. 

We are saying that this information must be disclosed.  Therefore, this does not relate to a whistleblower.  It is a 
case of someone being required to provide information to the commissioner.  We believe the commissioner 
should have access to information regardless of whether the disclosure contravenes any law relating to secrecy or 
confidentiality.  That will not mean that the commissioner then has to disclose that information to anybody else.  
It is a bit like what we do in our standing committees.  We have a provision that says people can come to us in 
confidence and give us information that might possibly breach secrecy or confidentiality but they do that with 
the safety of knowing that the committee has the option of either disclosing that information or not.  I think the 
commissioner would be in the same situation.  We are seeking to broaden the information that the commissioner 
has available to him.  However, that will not mean that the commissioner then has to disclose that information in 
his report.  He could disclose the information by referring to person X in case B or whatever.  The government’s 
caution on this is not entirely logical to me because other bodies, whether committees or the Ombudsman or 
whatever, have fair access to information and I do not think that provisions such as this would put off someone 
who might want to disclose information to a commissioner.  The bill states that, if the information is disclosed, 
no civil or criminal liability will be incurred. 
Hon KATE DOUST:  I have real concerns with this amendment.  If the commissioner is seeking information, 
part of that information may be the name of somebody who made a complaint to the Department for Community 
Development about child abuse and is very concerned about the protection of his or her name.  Once the 
commissioner accesses that information, how is it guaranteed that the identity of that notifier will not get out into 
the public arena and how can we ensure the trust of notifiers?  Why would people step forward and raise a matter 
in confidence if they face the risk of being identified?  I think that we run a real risk of stopping people who may 
want to step forward from disclosing the information.  People would be very concerned about their safety in 
some cases. 
Hon GIZ WATSON:  We are talking about a member of the public who wants to bring information forward.  
What laws relating to secrecy and confidentiality would be contravened if that person, of his or her own volition, 
came forward with information?  I can understand that the person may be anxious about his or her identity being 
revealed, but that is the same in any case if a matter of serious concern to any authority is being brought forward.  
I think that a person would trust the commissioner to understand the circumstances and that the commissioner 
would have the trust of the community.  The person in this case would not be a whistleblower in the same sense 
as is a whistleblower in a government agency or within a service provider.  He or she would be a concerned 
member of the public.  Why would the person think that the commissioner would expose him or her?  The 
commissioner is not obliged to expose the source of the information.  Perhaps the parliamentary secretary can 
indicate which laws relating to confidentiality or secrecy would be transgressed in the scenario she has outlined. 

Hon KATE DOUST:  The member must read section 240, “Confidentiality of notifier’s identity”, of the 
Children and Community Services Act 2004.  It would probably be highly unlikely that a children’s 
commissioner would release the identity of a notifier.  A person who makes a complaint to a social worker about 
an incident or a series of events is afforded protection under section 240 of the Children and Community 
Services Act.  The member’s proposal would allow the commissioner to request that the social worker give up 
the identity of the person.  That person would no longer be protected.  It is not just relating to the identifier; it is 
a matter of where the information is extracted from.  That is the concern. 

Hon BARBARA SCOTT:  I have some difficulty following the parliamentary secretary’s line of argument.  It 
is a simplistic interpretation to say that the government will trust the Department for Community Development 
but not the commissioner for children to keep that information.  Clause 21(2) states - 

The Commissioner may ask a government agency or service provider to disclose to the Commissioner 
relevant information. 

We are talking about inserting after that - 
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(3) No obligation to maintain secrecy or other restriction upon the disclosure of information 
obtained by or furnished to a government agency or service provider, or an officer or employee 
of a government agency or service provider, whether imposed by any enactment or by any rule 
of law, applies to the disclosure of information in response to a request by the Commissioner 
for information under subsection (2). 

There is no difference between that provision regarding a request from the commissioner and the provisions 
contained in the Corruption and Crime Commission Act about requesting information from police officers or 
whomever. 

Hon GIZ WATSON:  I have had a brief opportunity to look at the provision of the Children and Community 
Services Act that refers to confidentiality of a notifier’s identity and confidentiality of information.  Is the 
parliamentary secretary saying that there would be a problem with the provisions in that act if this amendment 
were passed? 

Hon Kate Doust:  Yes. 

Hon GIZ WATSON:  I accept that, because I was not aware of that provision.  However, I do not think that 
detracts from the intention of this clause.  I will suggest a means of resolving the issue to satisfy the intention of 
the Greens (WA) and the opposition to reduce the restriction regarding the disclosure of information.  I would 
appreciate being afforded the opportunity to look overnight at this amendment and the effect it could have on the 
Children and Community Services Act.  I suggest that the parliamentary secretary entertain the prospect of 
deferring dealing with this clause.  I cannot make that type of consideration on the run.  I ask whether that can be 
considered at this stage. 

Further consideration of the clause postponed until after consideration of clause 62, on motion by 
Hon Kate Doust (Parliamentary Secretary). 

Clause 22:  Commissioner not to deal with individual cases - 
Hon BARBARA SCOTT:  I move -  

Page 12, lines 1 to 13 - To delete the lines and insert instead - 

22. Complaints to the Commission 
  (1) The Commissioner may investigate or otherwise take any action within his 

or her power in relation to a complaint made by, or any other matter relating 
to, an individual child or young person, if the Commissioner is satisfied that 
the circumstances of the complaint or other matter are exceptional. 

  (2) In all other matters, the Commissioner must assist the child or young person 
to access appropriate services to review the complaint or other matter. 

The bill prohibits the commissioner from investigating individual complaints.  As I have said before, the 
commissioner has a dual role: firstly, an investigatory role and, secondly, an advocacy role.  Despite this, the 
amendment is still restrictive.  The commissioner may investigate an individual complaint only if it is 
exceptional.  In all other cases, the child must be assisted to accept the appropriate services.  If the commissioner 
were to conduct a special inquiry into children in detention, for example, it is not clear whether he would be able 
to ask about particular children.  Such a prohibition would make an investigation well nigh impossible.  If the 
parliamentary secretary were to assure the chamber that the prohibition does not apply in such circumstances, it 
would go a long way towards reassuring many people.  I want to know whether individual complaints to the 
commissioner can be pursued. 
Hon KATE DOUST:  The government will oppose this amendment.  Hon Barbara Scott refers to the dual roles 
of the commissioner, whereas the government believes that the primary function of the commissioner is that of 
an advocate who must do a vast array of other things, including conducting special inquiries.  We have expanded 
the monitoring role of the commissioner.  We have talked about the fact that the commissioner can monitor the 
activities of other bodies that have the capacity to investigate individual cases; and, if the commissioner is not 
satisfied with the outcome of those inquiries, the commissioner can, on his or her own initiative, elect to conduct 
a special inquiry, report to the Parliament and publish the results of that report.  The commissioner can seek a 
range of information in a special inquiry.  The government is of the view that a number of other ombudsman-
type bodies already have the capacity to conduct the sorts of inquiries to which the member has referred.  The 
role of the commissioner will primarily be that of an advocate. 
As I said earlier tonight, every person who wanted to see the commissioner would regard his or her own 
individual situation as exceptional, as we all do when we want to raise an issue.  We always believe that our own 
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issues are more important or more exceptional than those of another person.  In that case, the commissioner, in 
the government’s view, would be absolutely swamped by individuals wanting to have their exceptional case 
inquired into by the advocate for children; that is, the children’s commissioner.  The government does not 
support the amendment proposed by the member.  The government believes that the provisions in the legislation 
are quite clear.  We dealt with a lot of these matters earlier tonight when the member referred to the issues of 
child protection. 
Although the commissioner may not conduct inquiries into individual cases, there is provision in the bill for the 
commissioner to refer the child or his or her family to other government or non-government programs and 
services; in fact, nothing would prevent the commissioner from referring a complainant to the Ombudsman or to 
another body that could conduct a specific individual inquiry. 
Hon BARBARA SCOTT:  The reason that the opposition is committed to allowing the commissioner to 
investigate an individual complaint is, as I have said, to provide individuals with a last resort.  I have cited the 
case of a child in detention.  I am talking about individual children in exceptional circumstances.  In no other 
jurisdiction in which the commissioner can pursue individual complaints does the commissioner allow the office 
to be overwhelmed by individual inquiries.  That is the role of the child protection unit in the particular state or 
country.  We would not expect the children’s commissioner to have a trail of people knocking on the door 
claiming exceptional circumstances; and, if there were, there would be a filter for them.  The commissioner must 
be given some credit for making a decision about whether he or she will consider a case.  The select committee 
of inquiry considered this issue in detail.  The committee felt that although it was important that the 
commissioner be able to conduct individual inquiries in exceptional circumstances, the commissioner should not 
be overwhelmed by individual inquiries.  The Commissioner for Children and Young People in this state will be 
a highly credentialled person with a high level of respect and education, who would be able to determine an 
exceptional case.  All members of Parliament will have dealt with parents who have had difficulties with the 
system.  I certainly did as the shadow Minister for Community Development.  Members would have dozens of 
files on parents, grandparents or children who have complained about certain things, and some of them stand out 
as being exceptional.  I will not refer to them in this chamber, but one or two cases have been dealt with by a 
number of members of Parliament as different and exceptional cases, whether it be in the area of child protection 
or child health.  It is important to the opposition that the commissioner have the power to investigate a matter 
relating to an individual child or young person, and not just generic, systemic issues in departments. 
Part of the role of an effective and vibrant opposition in Parliament is to monitor what is happening in 
government agencies, so why should we spend money on a commissioner for children?  Members of Parliament 
do not have the ability to access the documents that we need to substantiate the powers that we want to give to 
the commissioner.  Subclause (2) of the amendment states -  

In all other matters, the Commissioner must assist the child or young person to access appropriate 
services to review the complaint . . .  

The commissioner may pass on the case, but the commissioner would have an opportunity to study the 
individual case.  The commissioner should have the power to investigate a complaint from someone who is 
totally frustrated with a range of government agencies. 
Hon GIZ WATSON:  The Greens have very carefully considered the issue of individual inquiries.  We note that 
clause 22(2) states -  

Subsection (1) does not preclude the Commissioner from -  
. . .  
(c) investigating or otherwise dealing with any matter affecting the wellbeing of children generally 

which is raised through a matter relating to a particular child. 

That provision is significant to the Greens, in that a particular case can trigger an investigation in that regard.  
Also, as the parliamentary secretary has pointed out, the commissioner will have the capacity to instigate a 
special inquiry.  We have made it clear during the debate that the provision that will ensure that the 
commissioner monitors the progress of a complaint and investigation through a particular agency is a significant 
shift for us.  We therefore believe that clause 22 as it stands is sufficient, and we will not support the 
amendment. 

Amendment put and a division taken with the following result - 
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Ayes (12) 

Hon George Cash Hon Donna Faragher Hon Robyn McSweeney Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Norman Moore Hon Barbara Scott 
Hon Murray Criddle Hon Barry House Hon Helen Morton Hon Bruce Donaldson (Teller) 

 

Noes (13) 

Hon Shelley Archer Hon Sue Ellery Hon Sheila Mills Hon Ed Dermer (Teller) 
Hon Vincent Catania Hon Adele Farina Hon Louise Pratt  
Hon Kim Chance Hon Jon Ford Hon Ken Travers  
Hon Kate Doust Hon Paul Llewellyn Hon Giz Watson  

            

Pairs 

 Hon Ray Halligan Hon Graham Giffard 
 Hon Margaret Rowe Hon Sally Talbot 
 Hon Ken Baston Hon Ljiljanna Ravlich 
 Hon Anthony Fels Hon Matt Benson-Lidholm 

Amendment thus negatived. 
Hon KATE DOUST:  I move -  

Page 12, line 4 - To insert after “child” - 

or young person 

Page 12, line 12  - To insert after “children” - 

and young people 

Page 12, line 13 - To insert after “child” - 

or young person 
Amendments put and passed. 
Hon KATE DOUST:  I move -  

Page 12, line 6 - To delete “a child’s” and insert instead - 

young person or his or her 

Page 12, line 9 - To delete “a child’s” and insert instead - 

young person or his or her  
Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 23 put and passed. 
Clause 24:  Independence of Commissioner - 
Hon BARBARA SCOTT:  I move -  

Page 13, line 1 to page 14, line 25 - To delete the lines and insert instead - 

Part 4 - Relationship between Commissioner and agencies 

24. Policy proposals by government agencies 
 (1) A government agency must notify the Commissioner of any policy proposal. 
 (2) The notification required under subsection (1) must be given at a time that 

will enable the Commissioner to give proper consideration, and inform the 
government agency of the Commissioner’s views in relation to, the policy 
proposal. 

 (3) Without otherwise limiting the Commissioner’s powers to publish 
information, upon receiving notification of a policy proposal under 
subsection (2) the Commissioner must publish information that the 
Commissioner considers sufficient to inform children and young people of 
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the policy proposal and the likely effects that the policy proposal will have 
on children and young people to whom it will apply. 

 (4) A government agency must take into account the views of the Commissioner 
under subsection (2) in relation to a policy proposal and must inform the 
Commissioner of any amendment to the policy proposal after having taken 
into account the Commissioner’s views. 

25. Commissioner’s role in relation to discriminatory policies 
 (1) Where the Commissioner considers that a policy of a government agency or 

a non-government agency is unfairly discriminatory against children and 
young people by reason only of that status, the Commission may request that 
the agency alter or abandon the policy within a specified time. 

 (2) If an agency fails or refuses to alter or abandon a policy within the time 
specified in a request made by the Commissioner under subsection (1) the 
Commissioner must refer the matter to the Commissioner for Equal 
Opportunity under the Equal Opportunity Act 1984. 

26. Consultation 
  The Commissioner and any Minister, at the request of either, are to consult together, 

either directly or through appropriate representatives, in relation to any aspect of the 
Commissioner’s functions relevant to that Minister. 

27. Meaning of “policy” and “policy proposal” 
  In this Part - 

“policy” means any legislation, policy or practice relating to the interests or welfare 
of children and young people whether as individuals or as a group or class. 

“policy proposal” means any proposal under which a government agency proposes 
to adopt a new policy or alter an existing policy. 

To be brief about these changes, a common terminology of children’s commissioners is “impact statements”.  
One of the major roles of the Commissioner for Children and Young People would be to prepare impact 
statements, as is done for environmental issues, on policy proposals or legislation.  This is a very important part 
of the commissioner’s role.  Proposed part 4 refers to policy proposals by government agencies and how the 
commissioner ought to relate to them.  As I said, this major amendment would simply give power to the 
commissioner to prepare impact statements on policy and legislation.  As I said, this is a plank of all the 
children’s commissioners that have been established around the world.  I am not sure that it is necessary for me 
to go into each amendment, but it is perhaps important that I do.  The proposed amendment on the 
supplementary notice paper reads - 

24. Policy proposals by government agencies 
 (1) A government agency must notify the Commissioner of any policy proposal. 

 (2) The notification required under subsection (1) must be given at a time that will enable 
the Commissioner to give proper consideration, and inform the government agency of 
the Commissioner’s views in relation to, the policy proposal. 

 (3) Without otherwise limiting the Commissioner’s powers to publish information, upon 
receiving notification of a policy proposal under subsection (2) the Commissioner 
must publish information that the Commissioner considers sufficient to inform 
children and young people of the policy proposal and the likely effects that the policy 
proposal will have on children and young people to whom it will apply. 

 (4) A government agency must take into account the views of the Commissioner under 
subsection (2) in relation to a policy proposal and must inform the Commissioner of 
any amendment to the policy proposal after having taken into account the 
Commissioner’s views. 

Perhaps the clearest example that I could give from the past few years in Western Australia is the policy proposal 
on wearing bicycle helmets that became legislation.  That would be an interesting policy proposal on which the 
commissioner for children could consider all sides of the argument and could direct the government in an impact 
statement that would be considered by the government before it brought the legislation into Parliament.  The 
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commissioner could consider all aspects including safety, injury rates and the views of doctors and hospitals, as 
well as the negative impact of fewer children riding bicycles, the war against obesity and those sorts of things.  A 
government agency could develop the policy proposal of which it would inform the commissioner.  My proposed 
amendment continues - 

25. Commissioner’s role in relation to discriminatory policies 
 (1) Where the Commissioner considers that a policy of a government agency or a non-

government agency is unfairly discriminatory against children and young people by 
reason only of that status, the Commission may request that the agency alter or 
abandon the policy within a specified time. 

 (2) If an agency fails or refuses to alter or abandon a policy within the time specified in a 
request made by the Commissioner under subsection (1) the Commissioner must refer 
the matter to the Commissioner for Equal Opportunity under the Equal Opportunity 
Act 1984. 

26. Consultation 
  The Commissioner and any Minister, at the request of either, are to consult together, either 

directly or through appropriate representatives, in relation to any aspect of the Commissioner’s 
functions relevant to that Minister. 

27. Meaning of “policy” and “policy proposal” 
  In this Part - 

 “policy” means any legislation, policy or practice relating to the interests or welfare of 
children and young people whether as individuals or as a group or class. 

 “policy proposal” means any proposal under which a government agency proposes to adopt a 
new policy or alter an existing policy. 

Probably a clear example of that would be the most recent decision by the government to put seatbelts in all 
school buses.  The commissioner would be asked to consider the pros and cons of that proposal, rather than it 
being forced onto the community with the subsequent implications that could result due to the lack of 
consideration.  The current part 4 of the bill deals with the commissioner’s relationship with the minister.  If the 
commissioner were a government agency, as this government wants the commissioner to be, this part of the bill 
would be essential to ensure accountability.  However, a parliamentary commissioner is in fact a watchdog on 
government.  Accountability would be ensured by an oversight committee of the Parliament in the same way as 
the parliamentary inspector oversees the Corruption and Crime Commission.  Not only is this part of the bill 
inappropriate, but also it is mixed up and muddle-headed.  The amendment deletes the government’s part 4 and 
replaces it with a new part 4 dealing with the relationship between the commissioner and agencies.  It introduces 
two important components of the commissioner’s advocacy role about which the government seems to have 
forgotten, yet each time the parliamentary secretary stands, she says that the government is committed to an 
advocacy role. 

These issues were included in the private member’s bill that the opposition brought into Parliament in 2004, and 
the latter option seems more likely.  Clause 18(e) of the bill, which we have discussed, requires the 
commissioner to monitor and review written laws, draft laws, policies, practices and services affecting the 
wellbeing of children.  This is one of the primary functions of the commissioner, yet there is no clause requiring 
government agencies to inform the commissioner of policy proposals that may affect the wellbeing of children.  
The commissioner is required to work in an information vacuum.  Would anyone expect the Water Corporation 
to ask permission to build its desalination plant and to conduct an environmental impact study unless the 
Environmental Protection Act caused it to?  Similarly, does anyone seriously expect the Department of Health to 
inform the children’s commissioner of a draft proposal to stop hearing tests on newborn babies, or to further cut 
funding to children’s therapeutic services so that waiting times to see a speech therapist would be increased from 
six months to 12 months?  I think we all know the answer.  It was quite surprising that the government did not 
include these clauses in the bill at the outset; however, more surprising is the fact that it has so far refused to 
acknowledge its oversight and support the amendment. 

Compared with the Environmental Protection Act, the amendment is very conservative.  It asks the government 
to have impact statements prepared on policy proposals put forward by the government.  In brief, new clause 24 
deals with policy proposals by government agencies.  It requires government agencies to notify the 
commissioner of policy proposals that affect children at a time that will allow the commissioner time to provide 
advice on the proposal to the government agency before the proposal is implemented.  The Environmental 



Extract from Hansard 
[COUNCIL - Tuesday, 12 September 2006] 

 p5640c-5663a 
Hon Giz Watson; Hon Kate Doust; Chairman; Hon Barbara Scott; Hon Murray Criddle; Hon Norman Moore; 

Hon kate Doust 

 [23] 

Protection Act does that to a degree.  For instance, without the Environmental Protection Act, would the effect of 
the desalination plant on, say, Cockburn Sound come before us for consideration without it being put in place in 
legislation? 

The commissioner cannot force agencies to accept advice but can require them to give reasons for not doing so.  
Therefore, the amendment does not give the commissioner the power to put an absolute blanket stop on a 
proposal, a policy proposal or a piece of legislation.  It informs the community and members of Parliament who 
are going to consider the bill about what the bill entails and what impact it will have on children.  Essentially, the 
commissioner’s role would be more about keeping government agencies honest than about keeping government 
ministers honest.  This, presumably, is why the bureaucracy has been so opposed to the concept of a children’s 
commissioner with those powers, and has designed this bill to so effectively sabotage this concept.  It is 
important to note that this function will involve a considerable amount of work and increase the workload for the 
commissioner.  That is why at the last election campaign, during which the coalition committed to a children’s 
commissioner, we proposed a budget of $5 million at the outset to fund the commissioner; it was because of the 
work that is needed to be done.  This budget was exclusive of the cost of the funding for the Working with 
Children (Criminal Record Checking) Act, or the child card screening issue.  That was to be funded separately, 
and should perhaps not be in the budget for the children’s commissioner, as it is under this government’s 
proposal.  That proposal for $5 million should be compared with the $1.5 million that this government has 
allocated to the children’s commissioner and the discrete amount of $2.5 million to establish the screening of all 
people working with children.  To date it has already cost the government almost $4 million of this year’s budget 
just to put the screening in place.   

Proposed clause 25 deals with unreasonable discrimination against children and allows the commissioner to 
request agencies to modify policies or practices that so discriminate.  If agencies decline the advice, the 
commissioner must refer the matter to the Commissioner for Equal Opportunity.  There is an extensive 
procedural framework under the Equal Opportunity Act to address age discrimination and appropriate 
qualifications where the discrimination is reasonable.  Proposed clause 26 deals with consultation of ministers of 
the Crown and is a slightly altered version of the current clause 27.  It ensures that all ministers, not just the 
Minister for Community Development, may consult with the commissioner and vice versa at the request of either 
party.  Proposed clause 27 defines “policy” and “policy proposal”.  In our view, this clause relates to a very 
important part of the work of the children’s commissioner. 

Wherever in the world there are children’s commissioners, impact statements on policy proposals and legislation 
that affect children are considered one of the major parts of the commissioner’s work.  I seek the support of my 
colleagues on this amendment.  It is long, but I hope that I have explained why it is necessary in our view. 

The CHAIRMAN:  We are dealing with part 4, and Hon Barbara Scott has moved part 4 in its present form.  I 
will have to put the clauses individually.  Let me explain why.  Hon Giz Watson has listed amendments on the 
notice paper with respect to clause 25 and clause 26 - that is, to delete those lines or oppose the clauses.  If 
Hon Barbara Scott’s amendment to the whole of part 4 were carried, it would bring about a situation in which 
Hon Giz Watson would not have an opportunity to move her amendments.  If they are put individually, members 
can determine their position.  I should indicate that if when it is put, clause 24 fails - that is, that the lines in 
clause 24 are not deleted - the other amendments in the name of Hon Barbara Scott will fall away.  The reason is 
that Hon Barbara Scott’s proposed clause 24 deals with policy proposals by government agencies, and proposed 
clause 25 is contingent on clause 24 being carried because it deals with the commissioner’s role in relation to 
discriminatory policies.  Clause 26 of Hon Barbara Scott’s amendment is dealt with in the bill under clause 27, 
and proposed clause 27 deals with the meaning of “policy” and “policy proposal”, which is contingent on the 
words in proposed clause 24 being carried in the first instance and those words being inserted.  That is the reason 
the question must be divided and the clauses put separately.  I wanted to explain that if clause 24 is not deleted, 
the balance of Hon Barbara Scott’s proposals will fall away.  We are going to deal with clause 24, and the 
question therefore is that clause 24 do stand as printed.  I say to Hon Barbara Scott that to achieve her purpose of 
deleting the lines, she will have to vote against clause 24 in its entirety. 

Hon KATE DOUST:  I rise to oppose the amendment moved in clause 24 by Hon Barbara Scott in relation to 
impact statements.  This issue was dealt with by the select committee and there is a fair bit of information in that 
report about the committee’s view on the matter.  I can understand why Hon Barbara Scott would want this 
information to be available to the commissioner, but it is actually quite an impractical thing to want to do.  There 
are more than 250 government agencies to be dealt with, thousands of different employees throughout the system 
and a range of others.  To expect this type of information to come through on such a regular basis would swamp 
the commissioner. 
I think I have been fairly consistent about the other issue I have.  Hon Barbara Scott will know the processes; she 
has been around a lot longer than I have.  I do not know what it is like in the opposition’s party room, but there is 
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usually very little time between legislation leaving cabinet and coming into the party room to have the legislation 
either laid on the table or put straight into the Parliament.  I really do not think the time frame would allow the 
commissioner to be able to access the proposed legislation or the proposed policy and inquire into it, report on it 
and present the report to the government of the day.  I think it is a very onerous thing; it is not practical and it is 
very, very difficult.  There is no precedent for this type of activity that I am aware of.  It would also treat the 
children’s commissioner as a parliamentary officer rather than as an advocate.  Hon Barbara Scott has already 
alluded to clause 18, and I understand that clause 18(d), (e) and (j) already allow the commissioner to monitor 
and review draft laws and policies that affect the wellbeing of children and young people and to make 
recommendations to government or to agencies on policies or legislation.   
Hon Barbara Scott asked how agencies would notify the commissioner.  There is provision in this bill under 
clause 19(1)(e) for the commissioner to work and consult with other government or non-government agencies.  
Under clause 21, the commissioner can request information.  There is nothing to stop the commissioner, once he 
is installed, writing to government agencies whenever he wants about any proposed legislation or change in 
policy direction.  The capacity to do that is already in the bill, but what the member is asking for with this 
foreshadowed amendment is very onerous and, quite frankly, probably not achievable.  It would change the 
practical function of the commissioner quite dramatically from that of advocate.  The commissioner would spend 
all his time trying to keep up with the government of the day on what it was doing with its legislation.  The 
capacity for the commissioner to do what the member wants is already in the bill, and it will be up to the 
commissioner to decide how to deal with it.  The member is proposing that government agencies must notify the 
commissioner.  The capacity for the commissioner to request that information is already in the bill. 
Hon GIZ WATSON:  The Greens tend to agree with the government on this matter.  The issue is really the 
discretion for the commissioner to look at matters such as policy and legislation.  Clause 18, which we have 
already passed, deals with the functions of the commissioner.  Clause 18(d) states - 

to initiate and conduct inquiries into any matter, including any written law or any practice, procedure or 
service, affecting the wellbeing of children; 

That is very broad.  Clause 18(e) states -  
to monitor and review written laws, draft laws, policies, practices and services affecting the wellbeing 
of children; 

Clause 18(j) states - 
to consider, and make recommendations in relation to, any written laws, draft laws, reports, policies, 
practices, procedures or other matters relating to the wellbeing of children that are referred to the 
Commissioner by the Minister; 

The outcome that Hon Barbara Scott is trying to achieve is for the commissioner to be notified rather than for the 
commissioner to have to go out and find information.  While I recognise that that is a useful intent, the way it is 
presented in the foreshadowed amendment is incredibly broad.  Proposed clause 24(1) reads -  

A government agency must notify the Commissioner of any policy proposal. 
That applies to all agencies and all proposals.  It does not even say “in relation to children”.  That is incredibly 
broad.  The comparison has been made with environmental impact statements, but that does not make a very 
good comparison because environmental impact statements are triggered by proposals.  The proponent must, 
when the proposal reaches a certain stage, issue a notice of intent to the Environmental Protection Authority.  
That then triggers an environmental impact assessment, or a decision on whether to make such an assessment.  If 
the commissioner is required to look at not only policies but also proposed policy changes, it will be going way 
back into the process.  I have a similar concern that the commissioner would be swamped if that was a 
requirement.  The Greens are satisfied that the bill addresses the issues and will not support the proposed 
amendment.  
Clause put and passed; amendment thus lapsed. 
Progress reported and leave granted to sit again, pursuant to sessional orders. 
 


